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TRUSTS

These can be a useful tool in managing the passing on of wealth to younger generations, while not releasing monies too early for prudence.  The tax system however now penalises trusts to such an extent that this acts as an impediment to setting them up and potentially passing on wealth in controlled circumstances.  The following aspects might be considered.

1.     Discretionary trust tax/CAT
The current rule imposes a once-off discretionary trust tax charge of 6% followed by an annual 1% annual charge, where the deceased's youngest child attains 21. It is considered in many cases that twenty-one is far too young, and imposes a considerable burden on children and also on parents making decisions on inheritance. Twenty-one is a traditional age of maturity and, given modern day life expectancies and the larger commitment to education, needs to changed. Consideration should be given to raising that age to a more appropriate age say 30.

2.    Management of foreign trust business
Section 49 of Finance Act 1993 was enacted with the intention of giving an exemption from income tax to foreign trusts (ie foreign domiciled settlor and beneficiaries) managed in Ireland. The section was never brought into force. There was a concern that the implementation of the section might lead to Ireland to being the recipient of undeclared money from other jurisdictions. The section was repealed without ever having been brought into force by the Finance Act 1997.

It is submitted that there are now additional detailed money laundering obligations, all to be copper fastened when the Third Money Laundering Directive is brought into force here, which would deal with the original reservations. The issue should be revisited, in the same line as Ireland is being proposed as a holding company jurisdiction.

3.
Ireland as a holding company location

The stamp duty charge of 1% on quoted stock of Irish registered companies is an impediment to setting up Irish companies to act as holding companies.  We have experienced several profile groups turning away from Irish companies for this reason.  The abolition of stamp duty on quoted shares should be considered, or perhaps a system that they could be dealt with stamp duty free within CREST.

4.     Double Charge to Income Tax and CAT on same sum
A double charge to tax can arise because the same sum can be treated as income and subject to income tax in the hands of a taxpayer while it is also regarded as a benefit for CAT purposes so that a CAT charge arises.  

This problem arises because the term “benefit” for CAT purposes is defined in Section 2 of the Capital Acquisitions Tax Consolidation Act, 2003 as including “any income”.  

Take the case of a discretionary trust where the trustees decide to supplement the income of one of the beneficiaries and they do this by appointing the sum of €10,000 to that beneficiary each year.  For income tax purposes, the Revenue determines whether the sum appointed is subject to income tax by examining the nature of the distribution in the hands of the beneficiary.  In a case such as this it will be clear that the beneficiary will be treated as having received a sum regarded as income and therefore will be liable to pay income tax on that sum.  This result can follow even if the trustees have funded the payment from capital.  However, the appointment of that sum is also regarded as a benefit for CAT purposes with the result that a CAT charge also arises.  

Section 551 of the Taxes Consolidation Act, 1997, (which accepts that income tax is the primary tax and that, if a sum of money is subject to income tax, then it is to be excluded from the charge to capital gains tax), should be extended to exclude sums which are subject to income tax from CAT.

The current position is clearly inequitable and imposes an unduly harsh burden in cases where the problem occurs.  It also tends to undermine the efficacy of the tax system if a double charge to tax arises on the same sum and places taxpayers in the difficult position of trying to fund both tax charges. Naturally, taxpayers feel aggrieved by the rule,  and find it difficult to understand how the same money can be taxed twice. It is not a situation which is conducive to encouraging compliance. 

CHARITIES

1.  Charities: Extension of stamp duty exemption
The charity sector is very pleased by the extension of the donation scheme to include quoted securities as proposed by Section 20 of the Finance Bill 2006.

In the interests of facilitating philanthropy, the Commission consider an extension to the existing stamp duty exemption for charities contained in Section 82 of the Stamp Duties Consolidation Act, 1999.  At present that exemption applies only to conveyances, transfers or leases of land, and it provides:

“82 Charities

(1)
Stamp duty shall not be chargeable on any conveyance, transfer or lease of land made, or agreed to be made, for charitable purposes in the State or Northern Ireland to a body of persons established for charitable purposes only or to the trustees or a trust so established.

(2)
Subsection (1) shall not apply to a conveyance, transfer or lease unless that conveyance, transfer or lease has, in accordance with section 20, been stamped with a particular stamp denoting that it is not chargeable with stamp duty.”

Section 82A, inserted by Finance Act 2006, also grants an exemption in respect of transfers of quoted shares made pursuant to the donation scheme in s.848A TCA 1997. While the extension of the stamp duty exemption made by section 82A is very welcome, consideration should be given to standardising the treatment of charities for stamp duty purposes in line with the general exemptions that apply in the case of income tax, CGT and CAT.  Based on our members’ experiences in handling many transactions of varied types for charities, such a general exemption is unlikely to represent a significant cost to the Exchequer.  However, the fact that the current exemption is limited represents an administrative inconvenience for charities, which need to obtain professional advice (and incur consequential costs) in considering the impact of stamp duty on their transactions.  It is also, of course, an unwelcome additional transaction expense where it arises.

The Society takes the view that an extension of the exemption would be of assistance in encouraging a culture of philanthropy.  For example, it can sometimes occur in the case of administration of estates of deceased persons that there are assets which might be donated for charitable purposes because in the context of the individual estate they may be of modest value, and conveyancing/stamp duty costs would minimise the benefits of the legacy in question to the beneficiaries of the estate.  However, if those types of assets could be pooled for charitable purposes, it is likely that they could be channelled to charities on a much more efficient basis.  However donations of shares and similar assets to a charity in such circumstances would trigger a stamp duty charge under existing rules.  

For all of the reasons set out above, the charity sector would very much welcome the elimination of stamp duty as a cost in their acquisition of property.  Perhaps an amendment along the lines of the following could be considered:

“Section 82  

(1)
In this section, “charity” means any body of persons or trust established for charitable   purposes only.

(2)
Stamp duty shall not be chargeable on any instrument where the amount of such duty chargeable on the instrument, but for this section, would be payable by a charity, and for the purposes of this section it shall be presumed that where an instrument operates, or is deemed to operate, as a voluntary disposition inter vivos under section 30 or 54 in favour of a charity, any resulting stamp duty would be payable by that charity unless the parties to such instrument specifically agree otherwise in writing .

(3)
Subsection (2) shall not apply to any instrument unless that instrument has, in accordance with section 20, been stamped with a particular stamp denoting that it is not chargeable with stamp duty.”

Accessing New Markets

1.
The treaty network of Ireland, while impressive, is still considerably smaller than that of many developed jurisdictions.  Resources should be given urgently to increase the number of treaties as quickly as possible.  In particular the Middle Eastern locations might be reviewed, as should other jurisdictions which are experiencing a boom, as they may well be relevant for expanding into other locations.

Schedular Structure 

1.1 The Problem
When income tax was first introduced in the UK to fund the Napoleonic Wars, a Schedular system of taxation was introduced, i.e. income tax was levied by reference to income to the extent that it fell within one of a number of schedules.  The schedules were mutually exclusive (i.e. income that fell within the charge to tax within one schedule or is not within the charge to tax in another schedule).  The purpose of the Schedular system was to ensure that a tax inspector (usually a member of the working classes) would not know the full extent of a gentleman’s income.  In the modern world, the rationale for retaining a Schedular system has disappeared as the tax authorities wish to know the full extent of each taxpayer’s income.  

One adverse consequence of the Schedular system is that there are different rules used to compute the amount of income (including allowable deductions) and the year in which such income is subject to tax.  For example, the rules for deducting items against trading income is different from property rental income, furnished property rental income and other investment income.  An increase in the number of sets of rules for computing taxable income raises two main issues:

(a) The cost of complying with more than one set of rules;

(b) The ability to arbitrage between different sets of rules.

Another consequence of the Schedular system of income tax is that where income does not fall within any of the schedules, it falls outside the charge to income tax or corporation tax on income.  This is a rare occurrence, but does occur from time to time.

1.2 The Solution
A more sensible approach would seem to be to abolish the Schedular system in its entirety and to tax all income of a resident taxpayer (or a branch or agency/permanent establishment of a non-resident taxpayer) to the extent that it arises in a tax year.  In common with Section 76A TCA for trades, this might be introduced for companies first.  As a result, all income earned by companies should be taxed in the year in which it is accrued in the accounts drawn up under “generally accepted accounting practice” as defined in Section 4 TCA.  This would expand the approach taken in Section 76A TCA in relation to trading income of companies.  The benefit would be that all revenue amounts would be aggregated and from that total all outgoings incurred in gaining or producing that total gross income and all allowances referable to the gaining or producing of income would be deducted to arrive at an overall assessable income or loss for the particular year.  

Whilst an accruals basis is appropriate for companies, a receipts basis could be retained for individuals and trusts etc.  It may be necessary to introduce an anti-avoidance rule permitting the Revenue to impose an accruals basis (e.g. as for companies) where the parties are connected. 

On the other side of the income/expenses divide, new rules should be introduced for the recognition of deductible expenditure.  Instead of having separate rules for trading expenses, investment expenses etc. a single rule could be introduced.  The rule could be that expenses that are incurred wholly and exclusively (or in the case of employment income, wholly, exclusively and necessarily) for the purposes of earning taxable income would be deductible on the same basis on which the corresponding income is recognised (i.e. receipts or accruals as the case may be).  Distribution rules, Section 81 TCA etc. could all be retained.  

In summary the changes should not impact upon the tax base (i.e. the same income should be recognised) but the timing may vary slightly from case to case.  It may be the case that additional expenses would be recognised in addition to the current permitted deductible expenses.  It should be noted that, in granting a deduction for interest for a non-trading company, Section 247 TCA grants it in limited circumstances and with the changes introduced by Finance Act 2006 that section has become terribly complex.  The complexity and mechanical nature of the rules lend themselves to abuse in the form of double dipping for interest.  In order to deal with abuse in the context of deductibility, a specific general anti-avoidance rule for interest deductions should be considered.  For example, the UK has introduced an “unallowable purpose” rule in relation to loan relationships derivative contracts and intellectual property.  

2. Intellectual Property 
2.1 The Problem 
The acquisition of goodwill in a business acquisition is effectively a “tax nothing”, despite the fact that it is expenditure directly related to the business acquired.  Although the company is required to depreciate the goodwill in its accounts, it does not obtain a tax deduction against taxable income for the acquisition cost of the goodwill.  This leads to an effective tax rate that is higher than the headline corporation tax rate.

2.2 The Solution 
As with the UK, a deduction for the goodwill in accordance with the depreciation recognised in accordance with “generally accepted accounting practice”.  

3. Tax Nothings 
3.1 The Problem 
Business expenditure may not be deductible against any taxable income or gains (i.e. a “tax nothing”.  This leads to an effective tax rate that is higher than the headline corporation tax rate.  Such “tax nothings” include expenditure on assets that are wasting capital assets, for example, fit out costs for a shop may not all qualify for capital allowances as the items are not “plant or machinery”.  As a result, despite incurring cost to boost taxable income, the business will not get a deduction for the full amount of the refit cost.  

3.2 The Solution
Capital allowances under the “plant and machinery” heading should be expanded to all capital items that constitute setting as well as plant and machinery.  In that context, a deduction should also be given for amounts spent on acquiring or constructing buildings as they also depreciate in value.  On sale of the building or the items, the usual balancing charge rules would apply.

4. Stamp Duty 

4.1 The Problem 
The charge to stamp duty is levied on:

(a) Inter alia, any conveyance or transfer on sale of “any property”; which 

(i) relates to Irish situate property;

(ii) is executed in Ireland; or 

(iii) relates to anything done or to be done in Ireland.  

Many exemptions exist from stamp duty with the result that the potentially very wide scope of the charge is significantly reduced.  The problem remains, however, that the onus of proof is on the taxpayer to prove that an exemption applies where one falls within the very wide scope of the charge to stamp duty.  It also reduces Ireland’s competitiveness as an international business location as charges to stamp duty can inadvertently arise where, as a matter of policy, they should not.  

4.2 The Solution
In order to remedy this, the charge to stamp duty should be limited to specified types of property (rather than relating to “any property”).  In addition, the requirements in ‎4.1(b) could then be abolished.  The types of property that should be within the charge to tax are:

(a) real property that is situate in Ireland; and 

shares and securities issued by Irish incorporated companies (other than listed shares or securities); and 

(b) perhaps, goodwill of an Irish trade (other than to the extent that it relates to exempt intellectual property within Section 101 SDCA).

Certain types of assets would cease to be stampable as a result of this change: 

(c) shares and securities issued by Irish listed companies.  The Commissions for Taxation will be aware of the recent transactions effected by Shire and UBM in moving their headquarters to Ireland as a result of the current attractiveness of Ireland as a holding company location.  The structure of these transactions is similar in that they use a Jersey-incorporated top holding company to avoid Irish stamp duty on share trades in the secondary markets.  It would be far preferable from an Irish perspective for an Irish incorporated company to be used.  By introducing the exclusion from the charge to stamp duty for listed shares on a go forward basis (i.e. shares that were listed after the introduction) the tax base would be maintained in respect of the shares currently issued by Irish listed plcs.  

(d) In business acquisitions, stamp duty is avoided on certain assets by drafting the acquisition documents appropriately.  For example, moveable assets are stated in the business transfer agreement to pass by delivery.  Debts are either effectively transferred by agency collection mechanisms, by novations or by converting the debts into exempt “loan capital”.  As a result, in practice little stamp duty is probably ever paid on the acquisition of debts in a business context.  The wide charge to stamp duty, however, imposes a compliance burden by ensuring that the generally accepted avoidance structures are utilised.  By restricting the assets subject to the charge to stamp duty this cost does not arise.  

By defining precisely the type of assets that remain with the charge to Irish stamp duty, we would avoid uncertainty, administrative cost and complexity in the stamp duty code.  The UK has taken a similar approach.
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