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Introduction

The following submission has been prepared by the GLEN ~ Gay and Lesbian Equality Network and outlines the significant legal recognition the Government has proposed for same-sex couples through the enactment of comprehensive civil partnership. GLEN strongly welcomes the civil partnership legislation which is set out in the General Scheme (Heads of Bill) published in June 2008 by the Department of Justice, Equality and Law Reform.
GLEN also welcomes the public statement by the Minister for Justice, Equality and Law Reform that the taxation treatment of registered same-sex civil partners will be equivalent to married couples. These taxation provisions are to be dealt with separately in the annual Finance Bill. .

We would be very happy to brief the Commission on these proposed legislative changes and how they impact on the lives of lesbian and gay people. 

1.
Tax Treatment of Same Sex-Couples
Civil Partnership, as proposed in the Heads of Bill, will provide for a comprehensive registered partnership scheme for same-sex couples. it will also provide for a redress scheme to address vulnerabilities arising for cohabitants, same sex or opposite sex, who choose not to or cannot enter civil partnership or civil marriage. 
Two thousand and ninety same-sex couples were enumerated in the 2006 Census. The proposed civil partnership will extend many of the rights and responsibilities available through marriage to same-sex couples who register their partnership. It will lead to recognition and protection in a whole range of areas including succession, domestic protections, pensions and immigration. Tax treatment of civil partners, as with those who are married, is provided for in the context of a wider and comprehensive set of legally enforceable obligations by each partner to the other. For example:

· Civil partners will have a whole set of domestic protections and obligations that match those provided to married couples under the Family Home Protection Act 1976. A civil partner for example, will not able to sell lease or mortgage the shared home, or offer it as security for a loan, without the prior written consent of the other civil partner. 
· Proposed Registered Partnership also provides for ‘maintenance’ along the same lines as those applicable to married couples. This will allow each civil partner to claim financial support from the other and, as with married couples, the decision to grant maintenance (and the amount awarded) will depend on the resources and needs of the respective parties. 

· Upon the dissolution of a civil partnership, civil partners may agree terms but may also avail of a variety of court ordered remedies identical to those available following a divorce. These include maintenance, lump sum payments, pension adjustment orders and orders diving property between partners.
Tax benefits therefore, as with marriage, involve a quid pro quo, a set of protections and obligations on the part of the contracting parties to care and look after one another. 
A significant gap in the proposed legislation however, is that the registered civil partnership scheme largely treats civil partners as a self-contained unit with limited reference to, or provision for any children that reside with and are dependent upon them. As a result, a child living with civil partners will not be able to claim maintenance from the partner who is not his or her biological parent. Nor do protections provided to civil partners in respect of the shared home make any reference to the accommodation needs of children as a relevant criterion. 


2.
Civil Partnership follows Extensive Analysis and Debate

The proposals for civil partnership follow very extensive analysis, public consultation and dialogue national level around the issues by a number of key policy bodies. Of particular significance in this respect has been the reports and extensive public consultation exercises undertaken by the Government’s Colley Working Group, The Law Reform Commission and the Joint Oireachtas committee on the Constitution. 

Colley Working Group 

Proposals for civil partnership draw, in particular on the findings of the Colley Working Group which reported to Government in late 2006. The Colley Group examined issues of legal recognition with regard to three main classes of relationships: opposite sex, same sex and non-conjugal relationships, such as those between two sisters or two brothers. It is clear from the analysis of Colley that the issues are very different between each class of relationship and different policy and legislative reforms were consequently proposed.

The Group put forward just two options for same sex couples. Access to civil marriage was identified as the full equality option for same-sex couples that would underpin a wider equality for lesbian and gay people. The Group also proposed full civil partnership, providing broadly equivalent rights and responsibilities to civil marriage, as an immediately realisable and principled option that would address pressing and urgent issues for same-sex couples. 

The proposals in “Heads of Bill” accord with the full civil partnership option identified by Colley, with the significant exception of any recognition of parenting and children. The Colley Group had noted that many same sex couples were parenting children (conceived for example through assisted reproduction or through other arrangements) and that they and their children faced particular difficulties due to the lack of legal recognition. To help address this situation, the Group proposed that with the welfare of the child paramount, in principle same-sex couples who enter full civil partnership should be eligible for joint adoption. 


Law Reform Commission Proposes Redress Scheme

As noted by the Minister for Justice, Equality and Law Reform, the Redress Scheme proposed in the “Heads of Bill” is in line with the proposals of the Law Reform Commission which are focused on the difficulties and vulnerabilities of unmarried cohabitants. The Commission proposed that the Redress Scheme should be open to both opposite sex and same sex couples. 

However, the Commission noted that same-sex couples were in a qualitatively different situation than other cohabitants in that they couldn’t marry.  With regard to this issue the Commission did not make any proposals regarding marriage or civil partnership for same-sex couples. Instead it noted the impending publication of the Colley Group report and stated that any registration model proposed by Colley would logically co-exist with the redress scheme that the Law Reform Commission proposed. 


Joint Oireachtas Committee on the Constitution 

In January 2006, the All Party Oireachtas Committee on the Constitution issued its report based on extensive public consultation, including a public call for submissions and presentations to the Committee by a wide range of organisations. The Committee recommended that civil partnership should be provided for same-sex couples. The Committee noted that the balance of case law suggests that:

“The Oireachtas may legislate to provide ‘marriage-like’ privileges to cohabiting same-sex couples provided they do not exceed in any respect those of the family based on marriage”.


Social Partners Support for Legal Recognition

Key social partners, including IBEC and Irish Congress of Trade Unions, have articulated their support for legal recognition of same sex couples. 

The National Economic and Social Forum (NESF) has welcomed the commitment by the Government to legislate for civil partnership in the Programme for Government (This is outlined its fifth Periodic report published in July 2008).

The Forum had previously called for legal recognition of same sex couples in its 2003 report ‘Equality Policies for Lesbians, Gay and Bisexual People’. Legal recognition, the NESF stated, would have the most practical and profound impact on equality for lesbian and gay people. 


3.
BACKGRound to GLEN
GLEN ~ Gay and Lesbian Equality Network ~ is a national NGO promoting equality for lesbian, gay and bisexual (LGB) people in Ireland. GLEN has funding from the Department of Justice, Equality and Law Reform, the Department of Health and the Atlantic Philanthropies. 

GLEN’s five year Building Sustainable Change Programme was launched by then Taoiseach Bertie Ahern TD in April 2006. The programme has a number of key strands in promoting equality including promoting equality in legal recognition of same-sex couples and families, addressing exclusion and harassment in education, and the development of community infrastructure for the LGB population. The Programme also aims to promote equality and inclusion in employment.

GLEN has funding from the Department of Justice, Equality and Law Reform to liaise with the Department on issues relating to LGB people and sexual orientation relating to the NESF Report No.27. GLEN was represented on the Colley Working Group established by the Minister for Justice, Equality and Law Reform which proposed legislative options for Government on giving legal recognition to, inter alia, same-sex couples. 

Recent research that GLEN has published or in which it has been involved include:

· The National Economic and Social Forum (NESF) Report Number 27 Equality Policies for Lesbian Gay and Bisexual People: Implementation Issues (2003). A comprehensive document based on consultations with a range of Government Departments and State Agencies that recommends how proposals contained in an earlier report ‘Implementing Equality for Lesbians, Gay and Bisexuals’  published by the Equality Authority should be implemented.

· Implementing Equality for Lesbian, Gays and Bisexuals (2002).Report of an Advisory Group on lesbian, gay and bisexual issues . 

· Education; Lesbian and Gay Students Developing Equal Opportunities (1999). Reviews the problems faced and make recommendations for change.

· Poverty: Lesbians and Gay Men.; The Economic and Social Effects of Discrimination (1995). Sets out the results of a comprehensive survey on the nature and dimensions of discrimination. Looks at the risk of poverty arising from discrimination and impact of discrimination. 
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